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ATTORNEYS OF RECORD
JAMES S. TRUITT,

of Juneau, Alaska, Attorney General of

Alaska, and Attorney for Plaintiff.

JOHN A. HELLENTHAL,
of Juneau, Alaska, Attorney for defendant.

In the District Court for the Territory of Alaska,

First Judicial Division, at Juneau.

No. 4083-A

TERRITORY OF ALASKA,
Plaintiff,

vs.

ALASKA JUNEAU GOLD MINING COMPANY,
a Corporation,

Defendant.

COMPLAINT
Comes now the above named plaintiff. Territory

of Alaska, and complains of the said above named

defendant, Alaska Juneau Gold Mining Company, a

corporation, and for cause of action alleges

:

I.

That the said above named defendant is a corpo-

ration organized and existing under and by virtue

of the laws of the State of West Virginia, and nt
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all times hereinafter mentioned was authorized to do

business in, and was engaged in the mining business

at, or near, Juneau, Alaska; and that at all times

hereinafter mentioned or referred to the said de-

fendant had in its employ in connection with its

mining operations at or near Juneau, Alaska, more

than five employees.

II.

That at all times hereinbefore or hereinafter men-

tioned the said defendant was operating a mine at

or near Juneau, in the Territory of Alaska, under a

contract with all of its employees and the Territory

of Alaska to pay compensation to its said employees

for injuries sustained, and to their beneficiaries in

case of injuries causing death arising out of and in

the course of their employment, according to the

provisions of the '^Workmen's Compensation Act

of Alaska", to wit. Section 2161, Compiled Laws of

Alaska, 1933, as amended by Chapter 84, Session

Laws of Alaska, 1935. [1*]

III.

That on the 30th day of October, 1935, one Eu-

gene Quackenbush was an employee of the said

above named defendant, and on said date was in-

stantly killed while in the performance of services

for the said defendant as a bulldozer in the said

defendant's mine at, or near, Juneau, Alaska.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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IV.

Plaintiff further alleges that from statements

made by the defendant in its ^^ Employer's Report of

Serious Accident", to the Supervising Mining Engi-

neer for the Territory of Alaska, imder date of No-

vember 9, 1935, a copy of which report is hereto

attached, marked Exhibit ^^A'', and made a part

hereof, that the said above named Eugene Quacken-

bush, employee aforesaid, thus killed while in the

employ of the said above named defendant, as above

alleged, was a citizen of the United States and re-

siding at the time of his death in the City of Juneau,

Alaska; that the said deceased was unmarried and

died, as above alleged, intestate, leaving no children,

nor father, nor mother, nor dependents or statutory

beneficiaries.

V.

That by reason of the premises and the law in

such cases made and provided, the said above named
defendant^ Alaska Juneau Gold Mining Company, a

Corporation, is justly due and owing to the said

plaintiff. Territory of Alaska, the compensation pro-

vided for under the provisions of Sub-section 8, of

Section 2161, Compiled Laws of Alaska, 1933, as

amended by Section 4(8), Chapter 84, Session Laws
of Alaska, 1935, the sum of Pour Thousand Dollars

($4,000.00).

VI.

That the plaintiff has demanded payment of the

aforesaid sum as compensation for the death of the

said Eugene Quackenbush, pursuant to the statute
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above cited, but the said defendant has failed, ne-

glected, and refused to pay the same, or any part

thereof; [2]

Wherefore, The plaintiff pravs judgment against

the said defendant for the sum of Four Thousand

Dollars ($4,000.00), together with interest thereon

at the rate of eight per centum (8%) per annum

from date of said judgment until j)aid, and for its

costs herein and on account hereof laid out and ex-

pended.

JAS. S. TRUITT
Attorney General for Alaska

and Attorney for the plaintiff.

United States of America,

Territory of Alaska—ss.

John W. Troy, being first duly swoni, deposes and

says, that he is the duly appointed, qualified and

acting Governor of Alaska; that he has read the

above and foregoing complaint, knows the contents

thereof, and believes the same to be true.

JOHN W. TROY
Governor for Alaska.

Subscribed and sworn to before me, this 8th day

of July, A. D., 1937.

J. G. K. TOUSSANT
Notary Public in and for

Alaska.

My Commission exipres May 17, 1938. [3]
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PLAINTIFF'S EXHIBIT ^^A''

Territory of Alaska

Department of Mines

EMPLOYERS' REPORT OF SERIOUS.
ACCIDENT

Mail this report to the Office of Commissioner of

Mines, Juneau, Alaska, within ten days after acci-

dent. If disability lasts longer than ten days (in-

cluding day of injury, Sundays and holidays) sub-

mit on the form provided for that purpose report as

to condition of injured employee on first day of

each ensuing month until disability ceases.

Employer

:

1. Name of operating company Alaska Juneau

Gold Mining Co.

2. Address Juneau, Alaska.

3. Name of mine or plant Alaska Juneau Gold

Mining Co.

4. Location of mine or plant Jimeau, Alaska.

Time:

5. Date of accident October 30, 1935. Hour of

day About 8:45 o'clock P. M.

6. Date disability began Fatal.

7. Date injured person returned to work

8. Date disability ceased

9. Time lost by injured as result of accident

Injured Person:

10. Name of injured person Eugene Quacken-

bush.
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11. Age 28. Nationality U. S. A. Does be

speak English Yes.

12. Occupation when injured Bulldozer.

13. How long employed in position occupied

when injured About 3% months.

14. Length of experience in and about mines

About 2 years.

15. Average earnings per week $47.95.

16. If fatal accident, give names, relationships

and addresses of dependents left and indicate num-

ber of children under 16 years left dependent

Ernest Quackenbush, Brother, Pequot, Minnesota.

No dependents.

Give name and address of nearest relative As

above.

Has she (or he) been notified of the fatality Yes.

The Injury:

17. Give nature and extent of the injury—Neck

broken, skull fractured, jaw bone v/as shattered and

the upper part of chest crushed,

18. Was first aid rendered No. If so, by whom

19. Was medical assistance given No. Name of

physician

20. Length of time elapsing between injury and

arrival at home or hospital Remains taken to

Carter's Mortuary.

The Accident:

21. Give exact location in or about mine or plant

where accident occurred Alaska Juneau Mine at

#19 Bulldoze Chamber #5 Cone.
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22. Was the accident due to the carelessness of

the injured or other person No (Yes or No). If so,

explain how -

23. Describe the accident fully. (Use separate

sheet or back of this form for reply if necessary.)

See affidavit attached hereto.

24. Give the principal cause or causes that led to

the accident. (Use separate sheet or back of this

form for reply if necessary.)

25. State whether or not any known physical

condition in or about the part of the mine or plant

where the accident occurred, such as unsuitable or

defective machinery or appliances; lack of proper

safeguards; inadequate ventilation or illumination

or other working conditions, including laxity of

supervision, was a contributing cause of the accident

No (Yes or No). If so, explain how. (Use separate

sheet or back of this form for reply if necessary.)

26. Give names of persons under whose super-

vision injured employee was working at the time of

accident

:

Contractor

Foreman Fred Newman.

Shift Boss R. J. Boyd.

Superintendent A. L. Riendeau.

Date of this report November 9, 1935.

The above report was prepared by Hector McLean
from Shift Boss and A. L. Riendeau report.

Title Employment Agent.
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The above report is approved by L. H. Metzgar.

Title General Superintendent.

(Approval must be by the operator, personally, or

by his official representative in charge of the entire

mine or plant when the accident occurred.)

Chapter 51, Session Laws of Alaska, 1917

Sec. 5. Whenever a fatal or serious accident oc-

curs in any mine, it is the duty of the person in

charge thereof to immediately notify the inspector

of the mining inspection district wherein such mine

is located, in the quickest manner possible. * * * If

the inspector cannot immediately be present in case

of fatal or serious accident occurring, it is the duty

of the owner or person in charge of the mine to have

Avritten statements made by those witnessing the

same and sworn to. In case no person was present

at the time of the accident, then the verified state-

ments of those first present after \he accident m.ust

be taken, and such statements must be forvN^arded to

the inspector.

A second report, statin 2: when the injured re-

turned to his regular employment, shall be made to

the inspector in case of a serious accident. A written

report of all minor accidents shall be made promptly

to the inspector, which shall briefly describe the acci-

dent and shall state the number of days the injured

was incapacitated from performing his regular

duties.

[Endorsed] : Filed July 9, 1937. [4]
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[Title of District Court and Cause.]

DEMURRER
Comes now the defendant, and demurs to the com-

plaint of the plaintiff herein on the ground that the

same does not state facts sufficient to constitute a

cause of action.

J. A. HELLENTHAL
Attorney for Defendant.

Service accepted this 3 day of August, 1937.

JAMES S. TRUITT
Attorney for Plaintiff.

[Endorsed] : Filed Aug. 3, 1937. [5]

[Title of District Court and Cause.]

ANSWER
Comes now the above named defendant, and for

answer to the complaint of the plaintiff herein, ad-

mits, denies, and alleges as follows:

I.

Referring to the allegations of Paragraph I of

the Complaint, the defendant admits each and every

allegation in said Paragraph I contained.

II.

Referring to the allegations of Paragraph II of

the complaint, the defendant admits that at all times

mentioned in the complaint, the defendant was oper-
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ating a mine at or near Juneau, in the Territory of

Alaska ; but the defendant denies that it was operat-

ing said mine or was in any wise obligated under

a contract with all of its employees or with the Ter-

ritory of Alaska or with any or all of them to pay

compensation to its employees for injuries sus-

tained, or to their beneficiaries in case of injuries

causing death arising out of or in the course of their

emplo5nnent, or otherwise, according to the pro-

visions of the Workmen's Compensation Act of

Alaska referred to in the complaint, or otherwise. In

this connection, however, the defendant avers that

it did not reject the Alaska Workmen's Compensa-

tion Act in the manner provided in said Act, or

otherwise, or at all. [6]

III.

Referring to the allegations of Paragraph III of

the complaint, the defendant admits each and every

allegation in said Paragraph III contained.

IV.

Referring to the allegations of Paragraph IV of

the complaint, the defendant admits the same.

V.

Referring to the allegations of Paragraph V of

the complaint, the defendant denies each and every

allegation in said Paragraph V contained.

VI.

Referring to the allegations of Paragraph VI of

the complaint, the defendant admits the same.
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First Affirmative Defense

And the defendant further answering and by the

way of affirmative defense alleges : That at all times

herein mentioned, it was operating a mine at or

near Jimeau, Alaska, in which approximately one

thousand men were employed; that it did not reject

the Workmen's Compensation Act in the manner

provided in said Act, or otherwise; that the said

Eugene Quackenbush, mentioned in the complaint,

met death by accident while engaged as an employee

of the defendant; that at the time of his death he

left no dependents; that the defendant paid as fu-

neral expenses the sum of One Hundred Ninety Five

($195.00) Dollars, but made no other or further

payments by reason of the provisions of the Alaska

compensation Act.

Second Affirmative Defense

And the defendant further answering and by way
of affirmative defense alleges: That the act under

which this proceeding is brought, to wit : Chapter 84

of the Session Laws of 1935, the same being an act

entitled, ''An Act to amend Sections 2161, 2162,

2172, Compiled Laws of Alaska 1933, relating to

the payment of compensation to injured w^orkmen,

etc.", more especially [7] in so far as it relates to

the payment of compensation or other monies to

the Territory of Alaska in the cases in said act

specified, is void and of no effect in that the title

violates the provisious of the Organic Act provid-

ing: ''No law shall embrace iT>ore than one subject
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wMch shall be expressed in the title", in this

(1) that the title of the act is insufficient for any

purpose (2) in that the act contains more than one

subject (3) in that the provisions of the act to

which objection is made—that is to say, the pro-

visions relating to the payment of compensation or

other money to the Territory of Alaska, are not

within the scope of the title of the act, and not ger-

mane to the subject expressed therein (4) and that

the above mentioned portions of the act are void

for the further reason that they violate the pro-

visions of the act of Congress dated January 30,

1886, which provides that Territories are prohibited

by acts of this character from '^changing the law of

descent," (5) and that the portions of said act

w^hich relate to the payment of compensation to the

Territory, or the payment of other money to the

Territory, the same being the portions of the act

upon which this action is based, are void and of no

effect in that they violate the Constitution of the

United States, more especially in this: That they

provide for the taking of private property from thci

defendant without compensation, that they deprive

the defendant of property and liberty without due

process of law; and that they impose a condition

upon the right of private contract, which amounts

to a deprivation of property and liberty without due

process; and further, that the provisions referred

to deny to the defendant the equal protection of

the laws.
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And in this connection the defendant further

avers : That the provisions of the act above referred

to, which form the basis of this action and which

relate to the payment of compensation or other

money to the Territory of Alaska, are void in that

they violate the provisions of the Organic Act read-

ing as follows: [8]
''"^ ^ * all taxes shall be uniform upon the

same class of subjects and shall be levied and

collected under general laws, and the assess-

ments shall be according to the actual value

thereof. No tax shall be levied for territorial

purposes in excess of one per centum upon the

assessed valuation of the property therein in

any one year."

Third Affirmative Defense

And the defendant further answering and by way

of affirmative defense alleges : That there is no con-

tract relating to the matters and things referred to

in the complaint between the Territory and the de-

fendant, and that no contractual relations with

reference to the matters and things referred to in

this action exist between the Territory and the de-

fendant, or arise between the Territory and the

defendant by reason of the provisions of the Alaska

Compensation Act ; and that there is no considera-

tion for any contract between the Territory of

Alaska and the defendant relating to the matters

aud things referred to in this action, however such

contract might arise; and that the Territory of



14 Territory of Alaska vs.

Alaska cannot maintain this action under the laws

of Alaska as a third party for whose benefit a con-

tract w^as made between the defendant and the de-

ceased, Eugene Quackenbush, or otherwise, in that

there is no privity of contract between the defendant

or the said Eugene Quackenbush and the Territory

of Alaska, the plaintiff herein.

Wherefore, the defendant prays that this action

be dismissed and the plaintiff take nothing by

reason thereof.

J. A. HELLENTHAL
Attorney for the Defendant.

United States of America,

Territory of Alaska—ss.

L. H. Metzgar, being first duly sworn on oath de-

poses and says: That he is the General Superin-

tendent and Agent of the defendant corporation,

and that he makes this verification in its behalf;

That he has read the foregoing Answer and knows

the contents thereof, and that the same is true as

he verily believes.

L. H. METZGAR

Subscribed and sworn to before me this 19th day

of August, 1937.

[Seal] DOROTHY RUSSELL
Notary Public in and for the Territory of Alaska.

My Commission expires

[Endorsed]: Filed Sept. 1, 1937. [9]
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[Title of District Court and Cause.]

PLAINTIFF'S DEMURRER TO DEPEND-
ANT'S ANSWER AND AFFIRMATIVE
DEFENSES.

Comes now the above named plaintiff, Territory

of Alaska, and demurs to Defendant's answer filed

in said above entitled Court and Cause, and for

grounds of demurrer, alleges:

I.

That Paragraph II of said defendant's answer is

ambiguous, a negative pregnant, and does not state

facts sufficient to constitute a defense or counter-

claim.

II.

ip That Paragraph V of said defendant's answer

does not state facts sufficient to constitute a defense

or counterclaim.

III.

Plaintiff demurs to the defendant's ansvv'er and

each paragraph contained therein, not admitting

said plaintiff's complaint, including defendant's I,

II and III, alleged affirmative defenses on the

ground that it appears on the face of said answer

that the allegatiouv^ contained therein and in said

affirmative defenses are not sufficient to constitute a

defense or counterclaim.
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Wherefore, plaintiff prays judgment against the

said defendant in pursuance of its complaint now on

file in said Court and Cause.

JAMES S. TRUITT
Attorney General for Alaska

and Attorney for Plaintiff.

Service of the above and foregoing demurrer ac-

cepted, and receipt of copy thereof acknowledged

this 7th day of September, 1937.

J. A. HELLENTHAL
Attorney for the Defendant.

[Endorsed] : Filed Sept. 7, 1937. [10]

[Title of District Court and Cause.]

MINUTE ORDER
Now at this time the Court denied plaintiff's de-

murrer as to defendant's Second Affirmative De-

fense. Other matters not being passed on.

May 21, 1938. [11]

[Title of District Court and Cause.]

ELECTION TO STAND ON DEMURRER.

Comes now the plaintiff and respectfully repre-

sents: That whereas this action was based upon an

Act of the Territorial Legislature referred to in the

pleadings herein, and whereas the defendant by

Answer challenged the validity and constitutionality
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of said Act as shown by the Answer, and whereas

the plaintiff demurred to the Answer so challeng-

ing the validity of said Act, and whereas the Court

held said Act to be invahd and unconstitutional,

and overruled said Demurrer, to which ruling and

order of the Court the plaintiff duly excepted, which

exception was allowed, the plaintiff now elects to

stand on the ruling so made by the Court without

])leading over.

JAMES S. TRUITT *

Attorney General for Alaska

and Attorney for Plaintiff.

[Endorsed] : Filed Jmi 15, 1938. [12]

I

[Title of District Court and Cause.]

MOTION FOR JUDGMENT ON THE
PLEADINGS.

Comes now the defendant and respectfully repre-

sents to the Court that thm action was based upon

an Act of the Territorial Legislature described in

the pleadings, the validity and constitutionality of

which said Act was challenged by the defendant in

its Answer, to which said Answer the plaintiff de-

murred; whereupon the Court held said Act to be

invalid and unconstitutional, and over-ruled said

Demurrer. Thereupon and thereafter the plaintiff

elected to stand on said rulings over-ruling said De-

murrer without pleading over.
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Now comes the defendant and moves the Court

for judgment on the pleadings.

J. A. HELLENTHAL
Attorney for the Defendant.

Service accepted this ^5th day of June, 1938.

JAMES S. TRUITT
Attorney for Plaintiff.

[Endorsed] : Filed Jun. 15, 1938. [13]

[Title of District Court and Cause.]

OPINION.

The Territory of Alaska, as plaintiff, has filed in

this court a series of actions against the Alaska

Juneau Gold Mining Company, a corporation, same

being nimibered 4083-A, 4084-A, 4085-A, 4086-A,

4087-A and 4088-A, by which it seeks to recover in

favor of the Territory and against the defendant,

under the provisions of Sections 2161-2162 and 2172

C. L. A. 1933, know^n as the Alaska Workmen's

Compensation Act, as amended by Chapter 84,

S. L. A. 1935.

The complaints in each of these cases allege in

substance that the defendant was operating a mine

at or near Juneau in the Territory of Alaska, under

a contract with all its employees and the Territory

of Alaska to pay compensation to its said employees,

or their beneficiaries, for injuries sustained, arising

out of or in the course of their emplo;\nment, causing
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disability or death, according to the provisions of

the Workmens' Compensation Act of Alaska, to-wit,

Section 2161, C. L. A. 1933, as amended by Chap-

ter 84 S. L. A. 1935.

The complaints then allege that the named em-

ployee [14] of defendant was killed in the course

of his employment, and that by reason thereof and

of such Workmens' Compensation Act the defend-

ant is indebted to the plaintiff for the compensation

provided for under the provisions of said act, in

various amounts up to the maximum of $4,000.00;

that the plaintiff has demanded payment of the

amounts sued for as compensation to the Territory,

but that said defendant has failed, neglected and re-

fused to pay the same or any part thereof.

In each of said cases the defendant filed its de-

murrers to plaintiff's complaints, but subsequently

abandoned the same without presentation, and filed

its Answers thereto, substantially admitting the

facts set forth in plaintiff's several complaints, but

denying that it was operating under any contract

with the Territory or its employees to pay them

compensation and denying all liability thereunder.

The defendant then pleads three identical separate

Affirmative Defenses to each of plaintiff's com-

plaints. To these affirmative defenses the plaintiff

has demurred.

In 1929 the Legislature of Alaska passed what

is know^n as the Workmens' Compensation Act of

Alaska, the title of which reads as follows

:
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aAn act relating to the Measure and Re-

covery of compensation of injvired employees

in all business occupation, work, employment

and industries employing five or more employees

in the Territory of Alaska, except domestic

service, agriculture, dairying and the operation

of railroads as common carriers, and relating

to the compensation of designated beneficiaries

where such injuries result in death, defining

and regulating the liability of employers to

their employees in connection with such busi-

ness and industries, * * * repealing all acts and

parts of acts in conflict with this act and de-

claring an emergency. ??

In 1935 the Legislature amended this act by the

enactment of Chapter 84 of the Session Laws of

1935, the [15] title of the amendatory act reading

as follows:

^^An Act to amend Sections 2161, 2162 and

2172 of the compiled Laws of Alaska, 1933, re-

lating to the payment of compensation to in-

jured workmen, etc.

This amendment provides in substance for certain

payments to be made to the Territory of Alaska in

cases where a deceased employee leaves no bene-

ficiaries, and for certain other payments in case the

beneficiaries are of certain classes. Where there are

no beneficiaries it is provided by the amendatory

act of 1935 that the employer pay, in addition to the

funeral expenses and hospital expenses of the de-
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ceased employee, the sum of $4,000.00 into the Ter-

ritorial Treasury to be credited to current appro-

priations for allowance to aged residents. Other

lesser sums are required to be paid into the Terri-

torial Treasury, to be credited to current appropria-

tions for allowance to aged residents, where the de-

ceased employee leaves a wife or children, or a father

or a mother, or both, who are aliens.

The pertinent parts of the amendatory act as-

sailed by the defendant in its answers to these sev-

eral causes of action are those which provide for

.additional compensation to be paid to the Terri-

tory, and that such amounts shall be credited to the

current appropriation for allowance to aged resi-

dents, as for example ; it is provided in sub-section 8

of Section (4) :

^^And in addition thereto shall pay to the

Territory the sum of $4,000.00 to be covered

into the Territorial Treasury and credited to

the current appropriation for allowance to aged

residents. '

'

The validity of these parts of the amendatory act

is assailed by the defendant in its first, second and

third affirmative defenses as void and of no effect

in that they violate the provisions of our Organic

Act and the Fourteenth [16] Amendment to the

Constitution of the United States.

In its Second Affirmative Defense the defendant

alleges:

^^And the defendant further answering and by

way of affirmative defense alleges: That the act
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under which this proceeding is brought, to-wit:

Chapter 84 of the Session Laws of 1935, the same

being an act entitled, 'An Act to amend Sections

2161, 2162, 2172, Compiled Laws of Alaska, 1933,

relating to the payment of compensation to injured

workmen, etc.,' more especially in so far as it re-

lates to the payment of compensation or other

monies to the Territory of Alaska in the cases in

said act specified, is void and of no effect in that the

title violates the provisions of the Organic Act pro-

viding: 'No law shall embrace more than one subject

which shall be expressed in the title/ in this,

(1) that the title of the act is insufficient for any

purpose (2) in that the act contains more than one

subject (3) in that the provisions of the act to Avhich

objection is made—that is to say, the provisions re-

lating to the payment of compensation or other

money to the Territory of Alaska, are not within the

scope of the title of the act, and not germane to the

subject expressed therein (4) and that the above

mentioned portions of the act are void for the further

reason that they violate the provisions of the act of

Congress dated January 30, 1886, which provides

that Territories are prohibited by acts of this

character from 'changing the law of descent,'

(5) and that the portions of said act which relate

to the payment of compensation to the Territory,

or the payment of other money to the Territory, the

same being the portions of the act upon which this

[17] action is based, are void and of no effect in

that they violate the Constitution of the United
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States, more especially in this: That they provide

for the taking of private property from the de-

fendant without compensation, that they deprive

the defendant of property and liberty without due,

process of law; and that they impose a condition

upon the rights of private contract, which amounts

to a deprivation of property and liberty without due

process; and further, that the provisions referred

to deny to the defendant the equal protection of the

laws.

And in this connection the defendant further

avers : That the provisions of the act above referred

to, which form the basis of this action and w^hich re-

late to the payment of compensation or other money

to the Territory of Alaska, are void in that they

violate the provisions of the Organic Act reading asi

follows

:

^" ^ * all taxes shall be uniform upon the same

class of subjects and shall be levied and col-

lected under general laws, and the assessments

shall be according to the actual value thereof.

No tax shall be levied for territorial purposes

in excess of one per centum upon the assessed

valuation of the property therein in any one

year.' "

Boiled down to their elementals the principal

questions raised under defendant's second affirma-

tive defense and on the argument of plaintiff's de-

murrer thereto, and to which we shall devote our

attention, are these:
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1st. That the act is void and of no effect in that

the act contains more than one subject, contrary to

the provisions of the Organic Act providing '^No

law shall embrace more than one subject, which shall

be expressed in the title."

2d. The provisions relating to the payment of

[18] compensation or other money to the Territory

of Alaska are not within the scope of the act and

not germane to the subject expressed therein, and

3d. That the so-called compensation which the

act requires the employer to pay to the Territory is

not ^' compensation" but is in reality a tax laid on

the employer for purposes other than those ex-

pressed in the act, viz. to create a ^^fund for allow-

ance to aged residents," and is illegal because it is

contrary to the provisions of Section 9 of the

Organic Act providing ^'All taxes shall be uniform

upon the same class of subjects and shall be levied

and collected under general laws, and the assess-

ment shall be according to the actual value

thereof;" and in contravention of the Fourteenth

Amendment to the Constitution of the United States.

Considering the first and second of these questions

together, the portions of the act objected to deal with

payment of compensation to the Territory, whereas

the section of the compiled laws sought to be

amended deals solely with payment of compensation]

to injured workmen and their dependents.

Under our Organic Act an act of the legislature

must not only embrace one single subject, but that

subject must be expressed in its title. This, the act
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in question fails to do. Here the original act pro-

vides for the payment of compensation to injured

workmen and their dependents, whereas the amend-

ment seeks to provide for the payment of certain

sums by the employers to the Territory in cases

where the workman dies leaving no known heirs, or

where he dies leaving heirs or beneficiaries of cer-

tain classes, and that the sums so paid by the em-

ployers shall be paid in to the Territorial treasury

and ^^ credited to the current [19] appropriation for

allowance to aged residents."

The payment of a tax to the Territory for old

age pensions is entirely outside the title of the origi-

nal act and not germane to it, and the amendment

being merely an act ^^to amend (the original act)

Sections 2161, 2162 and 2172 C. L. A. 1933 relating

to the payment of compensation to injured work-

men, etc." did not increase the scope of the original

act, ^vhich was in itself insufficient to support the

amendment.

The law in this repect is summarized in 25 R. C. L.

836, as follows:

^^In a few jurisdictions the constitutional

provision that a statute shall contain but one

subject which shall be expressed in the title,

has been held merely directory to the members

of the legislature, and while operative on their

consciences, relates only to bills during their

progress through the legislative body, so that a

failure to comply with it does not affect the

validity of a law which is otherwise duly en-
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acted. But the view that this provision is merely

directory seems to conflict with the fundamental

principle of constitutional construction that

whatever is prohibited by the constitution, if

in fact done, is ineffectual. And the vast pre-

ponderance of authority holds such provisions

to be mandatory and that a failure to comply

with them renders a statute void. There can, of

course, be no question of the mandatory char-

acter of such a provision where the constitution

in which it is contained provides in effect that

its provisions are mandatory and prohibitive,

luiless declared to be otherwise by express

words.''

Our Organic Act expressly declares:

^^No law shall embrace more than one sub-

ject, which shall be expressed in its title.''

Thus we see that the above wording of our Organic

Act is in itself mandatory, and lest there be con-

fusion as to whether or not it is intended to be

mandatory, the same paragraph of our Organic Act

(Sec. 9) further provides:

''AH laws passed or attempted to be passed

by such legislature in said territory inconsistent

with the provisions of this section, shall be null

and void." [20]

It is therefore apparent that the above quoted pro-

vision of our Organic Act is mandatory; that the

amendatory act contains more than one subject

which is not expressd in its title ; and that the dis-
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puted part of such amendatory act is not within

the scope either of the original act or its title and

not germane to the subject expressed therein.

In the case of Adams vs. Acme White Lead &

Color Works, 148 N. W. 485, L. R. A. 1916-A p.

283, the Supreme Court of Michigan had before it

a question as to whether or not lead poisoning came

within the purview^ of the provisions of the compen-

sation act. The compensation act of Michigan is

entitled,

^'An act to protect the welfare of the people

of this state relating to the liability of their

employers for injuries or death sustained by

their employees, providing compensation for the

accidental injury to, or death of employees, and

methods for the payment of the same, estal)-

lishing an industrial accident board, defining

its powers, providing for a review of its awards,

making an appropriation to carry out the pro-

visions of this act, and restricting the right to

compensation or damages in such cases to such

as are provided by this act."

The Supreme Court there held that since the act

provided for compensation for accidental injury or

death to its employees it did not apply to lead

poisoning, which is an occupational disease and

not an accident. The Court said

:

^^If it were to be held that the act was in-

tended to apply to such diseases, it would, in so

far as it does so, be unconstitutional and in
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yiolation of Section 21 of Article 5 of the Con-

stitution of this State, which provides that ^no

law shall embrace more than one subject which

shall be expressed in its title.' That the act, if

it were held to apply to and cover occupa,-

tional diseases, is unconstitutional in so far as

it does so, is shown by the fact that the body

of the act would then have greater breadth than

is indicated in the title. A careful analysis

of the title of the act shows that the controlling

words are, ^providing compensation for acci-

dental injury to or death of employees.' No
compensation is contemplated except for such

injuries. The prefactory words are generally

dependent upon the above quoted clause. The

only compensation provided is for ^accidental

injury to or death of employees,' and the last

clause of the title restricts the right to com-

pensation or damages in such cases, ^to such

as are provided by this act.' " [21]

It will be noted that the provisions of the con-

stitution of Michigan are identical with the provi-

sions of our Organic Act above quoted. The ques-

tion decided was, however, a much closer one than

the question now before the Court under the Alaska

law, for, in the Michigan case, the title to the act

did cover injuries sustained by employees, and it

was contended by the plaintiff in the case that lead

poisoning was an injury within the meaning of the

title of the act. In the Alaska act, however, the act

goes completely outside the scope of the act and
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its title and provides for something wholly foreign

to both the scope and purpose of the act, viz. the

payment by the employer of certain sums to the

Territory, to be used for old age pensions. (To the

same effect see Jesse Rowe v. Richards and the City

of Watertown L. R. A. 1915-E S. D p. 1069)

The language used in the text of Ruling Case

Law, Vol. 25 R. C. L. 870 Sec. 115, is again par-

ticularly pertinent. It is there said

:

'^Where an amendatory act changes the en-

tire object and character of the law as by

changing it from the exercise of the police

power to the exercise of the taxing power of

the state, the title of the act amended will not

serve as the title of the amendatory act. An
amendment absolutely prohibiting the sale of

intoxicating liquors is not within the title of

the act amended which states that it is to

regulate such sales. An act to amend a section

of a previous act which contains subjects not

expressed in the title of either the amending

act or the original act is imconstitutional. The

constitutional requirement is violated by an act

which, under a title purporting to amend cer-

tain particular sections of another statute,

alters the subject matter of a different section

to which no reference is made in the title.''

In support of this principle the case of Vernor vs.

Secretary of State, 146 N. W. 338 is cited. The

court there held that an amendatory act, in the
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title of which is stated that it was an act to amend

certain sections of an automobile [22] registration

act, was not sufficiently broad to cover a tax on

automobiles; and that the amendatory act changed

the entire purpose and object of the original a,ct

without changing its title, and as such violated the

constitutional provision that no law shall embrace

more than one subject, which shall be expressed in

the title.

In United States vs. Howell, 5 Alaska 578, the

Court had before it the Act of 1915 extending the

provisions of the eight-hour law adopted by the

previous legislature to placer mining. The title of

the original eight-hour act limited its application to

lode mining. The amendatory act extended it to

placer mining, without changing the title. The pro-

vision extending the act to placer mining was held

void because not embraced within the title. In that

case the court said

:

^^The fact that a title is broader than the

act is not fatal, but the scope of the act is

necessarily confined to the express limitation

set forth in the act itself. So in this act, by

the provisions in section two ^providing how-

ever that this act applies to all metalliferous

lode mining only^ is not capable of amendment

under the same title so as to include all kinds

of mining and reduction processes. Following

this line of investigation it is found that the

title of the amendatory act enumerates eleven

kinds of employment, while section one would
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broaden the scope to fifteen, and section two

extends the number to sixteen by adding ^un-

derground placer mining', all under the title of

the original act/'

The Court then quotes approvingly from Preston

vs. Stover in 70 Neb. 632, 97 N. W. 812, wherein it

is stated in the syllabus:

^^ Under the old as well as under the present

constitution, where the title to a bill is to amend

a particular section of an act, no amendment

is permissible which is not germane to the sub-

ject matter of the original section.''

The reasons for this rule are set out very cogently

by the Supreme Court of Washington in Percival

et al. vs. [23] Cowychee and White Hollow Irriga-

tion District et al., 46 Pac. 1035, in these words

:

^^But it will not do to sustain legislation

which is so foreign to the subject matter em-

braced in the title that one could read such title

without having his attention in any manner

directed toward the legislation attempted to be

embraced thereunder. The title may be as broad

as the legislature sees fit to make it and there-

under any special legislation as to any subject

relating to the general matter thus broadly em-

braced in the title, sustained, but when it sees

fit to adopt a restricted title and thereunder

attempt to enact such provisions not fairly

within such restricted title, such provisions

cannot be given force by reason of the fact
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that it would have been competent for the legis-

lature to have adopted a more generic title and

thereunder properly including all of the provi-

sions of the a,ct. The object of such constitu-

tional provisions is two-fold; First, to prevent

4og-rolling legislation'; and second, to require

such a title that one reading it would have his

attention directed to every subject matter in the

act."

In ^^The Borrowdale", 39 Fed. 376, Judge Deady

more fully explains the reasons for this limitation

on the powers of the legislature, in these words

:

^'Mr. Cooley, after an examination of all the

authorities, sums up the object and purpose of

such provisions thus: ^It may, therefore, be as-

sumed as settled that the purpose of these pro-

visions was; first, to prevent hodge podge or

log-rolling legislation; second, to prevent sur-

prise or fraud upon the legislature by means

of provisions in bills of w^hich the title gave no

intimation and which might therefore be over-

looked and very carelessly and unintentionally

adopted; and third, to fairly apprise the

people, through such publication of legislative

proceedings as is usually made, of the subjects

of legislation that are being considered, in or-

der that they may have an opportunity of being

heard therein by petition or otherwise, if they

shall so desire.'

The makers of our fundamental law were

dealing with conditions as they knew them to
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exist. In theory, legislators inform themselves

carefully and laborionsly of the effect of the

la.ws upon which they vote. In practice they do

not. Laws are often passed by their title alone.

They are very rarely referred to in publications,

official or otherwise, prior to their passage, ex-

cept by their titles. Knowing this fact and ac-

cepting it, and with the design of making the

[24] best of it, our constitution makers gave

their mandate intending to obviate as far as

possible the evils resulting from this lax way of

doing business."

See also:

People V. Hills, 35 N. Y. 449,

People V. Briggs, 50 N. Y. 553,

Tingiie v. Village of Pt. Chester, 4 N. E. 625,

People V. Gadway, 28 N. W. 101,

St. ex rel Potter v. King Co., 96 P. 156,

St. ex rel Seattle Elec. Co. v. Superior Court

King County, 68 P. 957,

Nat. Association of Creditors v. Brown, 103

P. 275,

Cornell v. McAllister, 249 P. 959.

Nor does the addition of ^^etc." add anjrthing to

the title of the amendatory act. Judge Cooley in

his work on Constitutional Limitations, after refer-

ring to and reviewing the decisions of the courts

upon this subject, says on page 177 et seq. of the

fourth edition:

^^One thing, however, is very plain, that the

use of the word ^ other purposes' which has
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heretofore been so common in the title of acts,

with a view of covering anything and every-

thing, whether connected with the main pur-

pose indicated in the title or not, can no longer

be of any avail where these provisions exist.

As was said by the Supreme Court of New
York in a case where these words had been

made use of in the title of a local bill: ^The

words '^for other purposes'' must be laid out

of consideration. They express nothing and

amount to nothing as a compliance with this

constitutional requirement. Nothing which the

act could not embrace without them can be

brought in by their addition.'
"

We find many cases in the books wherein the

courts have upheld statutes providing that where

employees left no heirs or beneficiaries the em-

ployer should pay a certain amount to be placed

in a rehabilitation fund for the rehabilitation of

employees, and like purposes of the act in question,

as in Sheehan Co. vs. Schuler, 265 U. S. 371 ; Home
Accident Insurance Co. vs. Industrial Commission,

269 P. (Arizona) 501; Yosemite Lumber Co. vs.

Industrial Accident Commission, 204 P. (Cal.) 226,

Salt Lake City vs. Industrial Commission, 199 P.

(Utah) 152.

However we find no cases that go as far as the

[25] statute in question. The theory of workmen's

compensation laws is that industry should bear the

burden of its own accidents, but we find no cases

where the court have required the employer to con-
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tribute to those injured otherwise than in industry,

and certainly no cases which require the employers

to contribute to the support of ^^aged residents''

regardless of their emploj^nient, as is provided in

the amendatory act in question. In the most liberal

interpretations of these acts we find this limitation

scrui)ulously followed. For instance,—in Home
Accident Insurance Co. vs. Industrial Commission,

cited supra, the Supreme Court of Arizona had be-

fore it a statute which provided for the payment

of compensation, in those cases where there were

no dependents, of a fixed sum to the state, to be

placed in a fund to be used for the rehabilitation

of those ^'disabled in industry or otherwise/'^

The court held that the legislature could, under

the police powder, ena,ct legislation to provide com-

pensation for those disabled in industry, and held

that this included rehabilitation, and to the extent

that the fund was to be used for rehabilitation of

those disabled in industry it was held valid, but that

the added words ^^or otherwise" should be stricken

from the statute in order to make it valid.

The California courts have been among the most

liberal in their interpretation of laws of this char-

acter, but even they adhere strictly to the principle

enunciated by the Supreme Court of Arizona.

In Yosemite Lumber Co. vs. Industrial Accident

Commission, 204 P. (Cal.) 226, the legislature of the

State of California had as part of the workmen's

Italics in this Opinion are by the Court.
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compensation act, enacted a section under which

employers were required to [26] pay $350.00 in

cases where there were no dependents. This amount

w^as to be paid to the Treasurer of the state and by

him placed in a fund to be used primarily for the

rehabilitation of injured employees generally. The

law also contained a provision under which the sur-

plus was to be used for some other purpose. The

court held that the payment of compensation to the

state under the circumstances mentioned is not

payment of compensation to injured employees or

their dependents, and hence void as not within the

purview of the act.

In this connection the court said:

^'The true intent of the act is to provide for

the creation of a general fund for the insurance

bureau of the Industrial Accident Commission.

* * * It is therefore apparent that when we

have ascertained the kind and character of the

disputes that may arise under the legislation

authorized by the first part of the section we

have found the limits beyond which the judicial

power and jurisdiction of the Industrial Acci-

dent Commission can not go. * * *

In so far as the act purports to exact from'

employers a sum to be used by the State for

disabled workmen in general, it is, in reality,

a taxing law and revenue measure. It requires

any employer to pay to the state the sum of

$350.00 whenever one of his workmen who has

no dependents is killed by an injury received
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in the course of his employment, and the fund

thus raised is to be used for vocational re-edu-

cation of workmen not connected in any way

with such employment, and the surplus, if any,

to go to pay the expenses of the State in carry-

ing on the department or bureau administered

by the Industrial Accident Association, all of

which are public purposes. This is purely a tax.

A tax is a charge upon persons or property to

raise money for public purposes. A tax includes

every charge upon persons or property imposed

by or under the authority of the legislature for

public purposes,"

and as such that it could not be sustained as a tax

because it lacked uniformity.

It has often been said by our courts that work-

men's compensation acts, to be constitutional must

not be arbitrary, unreasonable or fundamentally

unjust or oppressive. [27]

Also it is undisputed that the Territory can pro-

ceed under its taxing power to raise money to meet

the expenses of government, but in order to make

this exaction valid as a tax it must be in an act

separate and apart from other acts, because taxa-

tion is a special subject of legislation and must con-

form to our Organic Act and other laws applicable

thereto.

The legislature of the State of New Jersey passed

an act very similar to the Alaska statute, and the

constitutionality of this statute was attacked in

Bryant vs. Lindsay et al. 110 A. 823.
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The statute required the employer to pay, in addi-

tion to the expenses of the last sickness and burial,

the sum of $400.00 to the State Commissioner of

Labor to be used as part of a frnid to pay the ex-

penses of conducting the State Labor Bureau, an-

other state agency, and in passing on it the couii

said

:

''The real question is whether the state can,

in view of the 14th amendment to the Federal

Constitution, constitutionally tax as a class, all

employers who employ workmen having no

dependents who would be entitled to compensa-

tion in case of fatal accident. Such a tax has

manifestly no relation to the police power. It is

plainly not a property tax, and when we con-

sider that it is restricted not merely to employ-

ers generally who have in their employ work-

men with no dependents entitled to claim, but

employers of that character who are within sec-

tion two of the compensation act, we reach a

tenuity of classification that seems to us to de-

prive the class of any logical validity and of all

substantial basis. (Citing Southern Railway Co.

V. Green, 216 U. S. 400)

Prom another standpoint the act seems to be

simply a taking of the property of this class of

employers without any compensation therefor.

They are, in effect, penalized for employing men

or women who are without dependents qualified

to claim compensation * * * We are clear that

it is an attempted exercise of the power of
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taxation which runs counter to our constitu-

tional system, both national and state, and that

it cannot be supported on that theory or on any

other that has been suggested. The result is

that there must be a judgment for the defend-

ant." [28]

In Jmiiata Limestone Co. v. Fagley, 42 L. R. A.

(Penn.) 442, the Supreme Court of Pennsylvania

had under consideration an act imposing a tax on

all employers of unnaturalized persons at the rate

of three cents per day per person; and the Court

said

:

^^The tax is an arbitrary deduction from the

daily wages of a particular class of persons.

Now the equal protection of the laws declared

by the 14th amendment to the constitution

secures to every person within the jurisdiction

of a state exemption from any burdens or

charges other than such as are equally laid

upon. all others imder like circumstances. Un-

equal exactions in every form or under any

pretense are absolutely forbidden and of course

unequal taxation, for it is in that form that op-

pressive burdens are usually laid. We think it

equally clear that the act offends against our

own constitutional mandate ^All taxes shall be

uniform upon the same class of subjects, etc'

It is very apparent from the act itself that the

pretended classification of the subjects of taxa-

tion is arbitrary and illegal; but in addition t(^
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that it directly and intentionally discriminates

against members of the same class and creates

an inequality among them. Further conunent is

unnecessary/'

There has been cited to me only one case pur-

porting to uphold an act like the Alaska Act in ques-

tion, and that is the case of Pacific Employers Ins.

Co. et al. vs. Pillsbury et al., 14 Fed. Supplement

156. Here the Court had under consideration the

Federal Longshoremen's Act, requiring a thousand

dollars to be paid in to the United States Treasury

in cases where there were no dependents, and this

money placed in a fund from which additional com-

pensation was to be paid to injured workmen that

come under the act. This case does not, however,

sustain the plaintiff's contention, nor support its

theory in this case. The additional compensation

required to be paid is to be used for the benefit of

injured workmen that come under the act, and not

for some purpose entirely outside of the act, such as

a payment into the Territorial treasury for [29] al-

lowance to aged residents, as provided by the act

under consideration.

The act in question is assailable for other reasons,

but these we find it unnecessary to discuss and I

have purposely refrained from citing or discussing

many authorities cited, in the interest of brevity.

It follows that the demurrer of plaintiff to de-

fendant's second affirmative defense must be over-

ruled, and it is so ordered.
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Dated at Juneau, Alaska, September 24th, 1938.

GEO. F. ALEXANDER,
Judge.

[Endorsed] : Sep. 24, 1938. [30]

In the District Court for the Territory of Alaska,

First Judicial Division, at Juneau.

No. 4083-A.

TERRITORY OF ALASKA,
Plaintiff,

vs.

ALASKA JUNEAU GOLD MINING COMPANY,
a corporation,

Defendant.

JUDGMENT.

This matter coming on to be heard on the motion

of the defendant for judgment on the pleadings, and

it appearing to the Court that this action is based

upon an Act of the Territorial Legislature for

Alaska referred to in the Pleadings herein ; that the

validity and constitutionality of said Act was duly

challenged by the defendant and the question of

its validity and constitutionality duly raised by the

defendant in its Answer herein, to which answer the

plaintiff demurred. Whereupon, the Court held said

Act to be invalid and imconstitutional and over-

ruled said demurrer. That, thereupon, the plaintiff
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duly elected to stand on said ruling so made, with-

out pleading over; and that, thereupon, the defend-

ant duly made its motion for judgment on the

pleadings, which said motion is sustained by the

Court, to which action of the Court the plaintiff is

allowed an exception.

Now, therefore, the Court being duly advised in

the premises, it is ordered and adjudged that the

plaintiff's complaint herein be dismissed and that it

take nothing by reason thereof, and that the defend-

ant recover judgment against the plaintiff for its

costs and disbursements to be taxed at $

Done in open court this 24 day of Sept., 1938.

GEO. F. ALEXANDER,
Judge.

O. K. as to form.

JAS. S. T.

Entered Court Journal No. 12, Page 47.

[Endorsed] : Filed Sept. 24, 1938. [31]

[Title of District Court and Cause.]

PETITION FOR APPEAL.

Comes now the Territory of Alaska, the plaintiff

above named, and complains that in the records and

proceedings had in this Court, in this cause, and also

in the rendition of the final judgment herein against

it on September 24, 1938, whereby this Court ren-

dered final judgment, upon plaintiff's refusal to
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further plead herein, in favor of the defendant and

against the said plaintiff, and thereupon finally dis-

missed the said plaintiff's complaint and prayer for

the Territorial compensation demanded therein, and

decreed the said plaintiff should take nothing by

these proceedings, manifest error has happened to

the said plaintiff's great damage as will more fully

appear from the assignment of error filed herewith,

and, therefore, respectfully appeals to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit for such further orders and processes as may
cause the said errors to be corrected, and respect-

fully prays that this, its appeal, may be allowed, and

that a citation may issue upon said appeal, and that

a transcript of the record herein may be sent to

the said Honorable Circuit Court of Appeals, at

San Francisco, California, and that an order may be

entered herein providing that no bond or other

imdertaking is or shall be required by the plaintiff

appellant herein or on account hereof, and that

these proceedings may be stayed pending said ap-

peal, and your petitioner will ever pray.

JAMES S. TBUITT,
Attorney General for Alaska, and

Attorney for the Appellant.

Copy of the above and foregoing petition received

this 12 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Appellee.

[Endorsed] : Filed Oct. 25, 1938. [32]
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[Title of District Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of the said above named plaintiff for

an order allowing an appeal from the judgment of

the said above entitled Court, to the United States

Circuit Court of Appeals for the Ninth Circuit, com-

ing on regularly for hearing, and the Court being

now fully advised in the premises. It is

Therefore, Ordered that said appeal be and the

same is hereby allowed, and that citation may issue

upon said appeal for the transcript of the records

to be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California; and

It is further ordered that no bond or other under-

taking is or shall be required to be given by the

petitioner herein or on account hereof.

Done and dated in open Court, this 25th day of

October, 1938.

GEO. F. ALEXANDER,
District Judge.

Entered Court Journal No. 12, Page 67.

[Endorsed]: Filed October 25, 1938. [33]
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff, Territory of Alaska, by

its Attorney and respectfully assigns, in connection

with its petition for appeal herein, the following al-

leged errors as having been committed in said pro-

ceedings and in the trial of the above entitled cause,

which the plaintiff, Territory of Alaska, intends to

urge upon the hearing of the appeal herein, and

upon which it relies to reverse the judgment entered

in said Court and cause on September 24, 1938, in

favor of the defendant and against the plaintiff,

Avhereby the plaintiff's complaint and these proceed-

ings were dismissed and the plaintiff decreed to take

nothing by said proceedings:

I.

The Court erred in entering its certain minute

order dated May 21, 1938, overruling plaintiff's

demurrer, to the defendant's answer and alleged

affirmative defense, to which ruling plaintiff's ex-

ceptions thereto were duly allowed.

II.

The Court erred in overruling the plaintiff's de-

murrer to the defendant's second alleged affirmative

defense and answer, to which ruling the plaintiff

duly excepted.

III.

The Court erred in ruling that the Title to Chap-

ter 84, Session Laws of Alaska, 1935, amending
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Sections 2161, 2162 and 2172, Compiled Laws of

Alaska, 1933, violates Section 8 of the Organic Act

of Alaska and the Fourteenth Amendment to the

Constitution of the United States, to which ruling

the plaintiff duly excepted. [34]

IV.

The Court erred in ruling that Chapter 84, Ses-

sion Laws of Alaska, 1935, amending Sections 2161,

2162 and 2172, Compiled Laws of Alaska, 1933, is

unconstitutional and void, to which ruling the plain-

tiff duly excepted.

V.

The Court erred in entering its opinion overrule

ing demurrer to defendant's affirmative defense, to

which ruling plaintiff duly excepted.

VI.

The Court erred in ruling that the compensation

provided for under said Territorial statute is a tax

levied in violation of the Organic Act of Alaska, to

which ruling plaintiff duly excepted.

VII.

The Court erred in making and entering herein

and in said cause of action its certain judgment,

dated September 24, 1938, in favor of the defend-

ant and against the plaintiff, and in finally dis-

missing the plaintiff's complaint and these proceed-

ings, and holding that the plaintiff should take noth-

ing by these proceedings, to which ruling plaintiff

duly excepted.
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Wherefore, Plaintiff prays that the judgment

above referred to may be reversed.

JAMES S. TRUITT,
Attorney for Plaintiff.

Copy of the foregoing assignment of errors re-

ceived this 12 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Defendant.

[Endorsed]: Filed Oct. 25, 1938. [35]

[Title of District Court and Cause.]

CITATION ON APPEAL.

United States of America,

Territory of Alaska^—^ss.

The President of the United States

—

To the Alaska Juneau Gold Mining Company, a

Corporation, the above named defendant, and

to its Attorney, John Hellenthal, Greetings

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in the City

of San Francisco, in the State of California, within

thirty days from the date of this citation, pursuant

to an order heretofore duly made and entered herein

on Oct. 25, 1938, by the District Court in and for

the Territory of Alaska, Division Number One, in

this cause, wherein you, the said Alaska Juneau

Gold Mining Company, a Corporation, are defend-
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ant and appellee, and the Territory of Alaska is

the plaintiff and appellant, allowing the said plain-

tiff's said appeal to the said Honorable Circuit

Court of Appeals from that certain judgment here-

inafter mentioned, and then and there to show

cause, if any there may be, why that certain judg-

ment heretofore entered herein on September 24,

1938, in favor of the said defendant, Alaska Juneau

Gold Mining Company, a Corporation, and against

the said plaintiff. Territory of Alaska, and finally

dismissing said plaintiff's complaint for the com-

pensation claimed and said proceedings in said Dis-

trict Court, [36] should not be corrected and speedy

justice done to the parties in that behalf.

Witness the Honorable Charles Evan Hughes,

Chief Ju-stice of the Supreme Court of the United

States, this 25 day of Oct. 1938.

GEO. F. ALEXANDER,
District Judge.

Attest

:

[Seal] ROBERT E. COUGHLIN,
Clerk of the District Court.

Service of the foregoing citation admitted this 25

day of October, 1938.

J. A. HELLENTHAL,
Attorney for the Defendant Appellee.

Entered Court Journal No. 12, Page 68.

[Endorsed] : Filed Oct. 25, 1938. [37]
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[Title of District Court and Cause.]

STIPULATION.

It is hereby stipulated and agreed, by and between

the parties, acting through their respective attor-

neys ; that

Whereas, there are six cases pending in the Dis-

trict Court for the Territory of Alaska, Division

Number One, at Juneau, entitled: Territory of

Alaska vs. Alaska Jimeau Gold Mining Company, a

corporation, which said cases are numbered 4083-A,

4084-A, 4085-A, 4086-A, 4087-A, 4088-A, re-

spectively, a judgment was entered in the District

Court in each and all of said cases against the plain-

tiff and in favor of the defendant, and the plaintiff

has serA^ed notice of appeal upon the defendant in

each and all of said cases with a view of appealing

from the judgment in each case to the Circuit Court

of Appeals for the Ninth Circuit, holden at San

Francisco; and

Whereas, each of the above numbered and entitled

cases presents the same question for review on ap-

peal, to-wit: a question of whether the Territorial

Act upon which this action was based is constitu-

tional and valid in all respects. This question arises

in each case in exactly the same way, and it is not

intended by the plaintiff to raise any other or fur-

ther question upon this appeal. The question arose

in the trial court in the following manner: The

plaintiff brought an action under the provisions of

Section 2161 Compiled Laws of Alaska 1933, as
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amended by Chapter 84, Session Laws of Alaska

1935. The defendant filed an Answer [38] chal-

lenging the validity and constitutionality of said

Action in so far as it applied to the cause before the

court, for the reason stated in the Answer, among

other things. Thereupon, the plaintiff filed a de-

murrer to said Answer, and this Demurrer, being

overruled by the court and the plaintiff having

elected to stand thereon, judgment was entered

against the plaintiff and in favor of the defendant.

To the ruling of the court in overruling the demur-

rer above stated, the plaintiff took an exception

which is assigned as error and forms the basis of

the appeal.

Now^ in view of the fact that all of said cases

raise the identical question of law, it is agreed by

the parties that in order to save expense and avoid

the taking of unnecessary appeals that one of said

cases, to-wit: No. 4083-A, may be appealed to the

Circuit Court of Appeals, and that it shall not be

necessary to take any further steps in connection

with the appeal in any of the other cases.

And in this connection it is agreed by and between

the parties, that whatever judgment or order may

be made in the case that is actually appealed, to-wit

No. 4083-A, shall be considered as having been made

in each and all of the other five numbered cases,

to-wit: No. 4084-A, 4085-A, 4086-A, 4087-A, 4088-A;

and that the district court shall have power and au-

thority to enter said Order or Judgment in each

and all of said cases with like effect as though each
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and all of said cases had actually been appealed and

the Order made in each and all of said cases.

This stipulation is made with a view of saving

expense to both of the parties, and with a view of

saving imnecessary work for the court.

Signed this 24 day of October, 1938.

JAMES S. TRUITT,
Attorney General for the Territory of Alaska.

J. A. HELLENTHAL,
Attorney for the Alaska Juneau Gold

Mining Company.

[Endorsed] : Filed Oct. 25, 1938. [39]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Honorable Clerk of the District Court for

the Territory of Alaska, Division Number One,

at Juneau:

Please prepare a transcript of record in the above

entitled cause, including therein the following

papers, to-wit:

1. Plaintiff's Complaint for Territorial Compen-

sation, filed July 9, 1937.

2. Defendant's Demurrer (Abandoned), filed

August 3, 1937.

3. Defendant's Answer and Affirmative Defense,

filed September 1, 1937.

4. Plaintiff's Demurrer to Answer and Affirma-

tive Defense, filed September 7, 1937.
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5. Minute Order, dated May 21, 1938, overruling

Demurrer to Defendant's Second Affirmative De-

fense.

6. Plaintiff's Election to stand on Demurrer,

filed June 15, 1938.

7. Defendant's Motion for Judgment on the

Pleadings, filed June 15, 1938.

8. Opinion of Court overruling Demurrer to

Defendant's Affirmative Defense, filed September

24, 1938.

9. Final Judgment entered September 24, 1938.

10. Petition for Appeal.

11. Order allowing Appeal, without bond.

12. Assignment of Error.

13. Original Citation.

14. Stipulation by Attorneys for Appellant and

Appellee relative to transcript of record on Appeal,

Brief, Argument and Judgment.

15. This Praecipe. [40]

Kindly prepare said transcript in accordance with

the rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and forw^ard it in ac-

cordance with said rules to the said Circuit Court

of Appeals, San Francisco, California.

JAMES S. TRUITT,
Attorney for Plaintiff.

Copy received this 25 day of October, 1938.

J. A. HELLENTHAL,
Attorney for Defendant.

[Endorsed] : Filed Oct. 25, 1938. [41]
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[Title of District Court.]

United States of America,

District of Alaska, Division No. 1—ss.

CERTIFICATE.

I, Robert E. Coughlin, Clerk of the District Court

for the District of Alaska, Division No. 1, hereby

certify that the foregoing and hereto attached forty-

one pages of typewritten matter, numbered from 1

to 41, both inclusive, constitute a full, true, and com-

plete copy, and the whole thereof, of the record pre-

pared in accordance with the praecipe of the Plain-

tiff-Appellant on file herein and made a part hereof

in cause No. 4083-A, wherein the Territory of

Alaska is Appellant, and the Alaska Juneau Gold

Mining Company, a corporation, is Appellee, as the

same appears of record and on file in my office, and

that said record is by virtue of a petition for Ap-

peal and Citation issued in this cause and the return

thereof in accordance therewith.

I do further certify that this transcript was pre-

pared by me in my office, and that the cost of prepa-

ration, examination and certificate, amounting to

Eighteen & 50/100 dollars ($18.50) has been paid to

me by counsel for Appellant.

In Witness Whereof I have hereimto set my hand

and the seal of the above-entitled Court this 28th

day of October, 1938.

[Seal] ROBERT E. COUGHLIN,
Clerk.
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[Endorsed]: No. 9027. United States Circuit

Court of Appeals for the Ninth Circuit. Territory

of Alaska, Appellant, vs. Alaska Juneau Gold Min-

ing Company, a Corporation, Appellee. Transcript

of Record. Upon Appeal from the District Court for

the Territory of Alaska, Division No. 1.

Filed, November 5, 1938.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

i


